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PREFACE 


This analysis of law has been prepared by the Staff of the House 
Committee on Government Operations. It is especially timely be- 
cause 8 Subcommittee of this Committee—the Special Subcommittee 
on Government Information—has been holding hearings and studying 
various aspects of the right of the people to know what their Govern- 
ment is doing. 

One very important phase of this inquiry has to do with the right 
of Congress to obtain information from Federal agencies. 

Studies have hitherto been made of the right of the Congress to 
obtain, and of the executive to withhold, information. Often these 
studies have been done in an atmosphere surcharged with the heat of 
controversy. Often they have borne the tell-tale flush of advocacy. 
It is suggested that this analysis represents a cool detachment remote 
from intragovernmental turmoil. It is believed that it presents 
precedent and authority not hitherto available. 

This is one of a series of studies of legal questions germane to the 
work of the committee. 

This particular study is limited to a consideration of the right of 
Congress to obtain information from Federal agencies, department 
heads, and their subordinates and the judicial determination of this 
right. While the study is limited to this field of inquiry it does not 
purport to cover numerous other phases the discussion of which would 
in no way alter the conclusions drawn. 
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[COMMITTEE PRINT] 


THE RIGHT OF CONGRESS TO OBTAIN INFORMATION 
FROM THE EXECUTIVE AND FROM OTHER AGENCIES OF 
THE FEDERAL GOVERNMENT 


1, GENERAL RELATIONSHIP OF LEGISLATIVE, EXECUTIVE AND JUDICIAL 
POWERS UNDER THE CONSTITUTION 


Ours is a government of laws. Law in the Federal structure 
consists of the Constitution, the laws enacted by the Congress, and 
the body of law incorporated in judicial interpretation. 

The Constitution contains an enumeration, in specific and general 
terms, of the powers of the Federal Government. Three classes or 
categories of powers are recognized by the Constitution—legislative, 
executive, and judicial. Legislative power is vested in the Congress 
by article I. The executive power is vested in the President by 
article II. Judicial power is vested by article III in one Supreme 
Court and such inferior courts as Congress shall establish from time 
to tume. 

The Constitution creates no branches in the Federal Government. 
Nevertheless, because of the separation of powers and checks and 
balances, characteristic of our system of government, a usage has 
arisen of the term “branches” in the Federal Government. While 
this form of reference has its conveniences it should not obscure the 
fact that in law it is the nature of the functions that is significant and 
in the broad sense determinative. 

Under the Constitution the President is given certain specific 
powers and duties and charged to— 


** * take Care that the Laws be faithfully executed (art. II, sec. 3). 


Thus the Congress enacts the laws and the President carries them 
out. Each of these, however, receives its basic authority directly 
from the Constitution and in the long run is politically responsible 
to the people at election time. Short of the action of the electorate, 
the Chief Executive is subject to impeachment by the House and trial 
by the Senate. But the judgment in cases of impeachment cannot 
extend further than to removal from office and disqualification to 
hold any other office under the United States (art. I). 

While the Congress has the constitutional authority to remove the 
President by impeachment and trial, each House of the Congress is 
the judge of the elections, rights, and qualifications of its own Members; 
may punish its Members for disorderly behavior; and may expell a 
Member by a two-thirds vote (art. I, sec. 5). 

The classic summation of the separation of powers is set out jn 
these propositions by Montesquieu as stated by Professor Corwin: 
(1) There are three intrinsically distinct functions of government, the 
legislative, the executive, and the judicial; (2) these distinct functions 
ought to be exercised respectively by three separately manned depart- 
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ments of government; which (3) should be constitutionally equal and 
mutually independent. 
Congruous with this doctrine the Constitution has vested certai 
specific powers in the Congress, in the President, and in the Supesms 
Court and such inferior courts as Congress may ordain and establish, 
Furthermore, the Constitution seems to frown upon an official who 
holds office in more than one branch at the same time. This is 


spelled out so far as Congress is concerned in article I, section 6, a 
follows: . 


* * * no Person holding any Office under the United States shall be 


i : . aN 
of either House during his Continuance of Office. fember 


It is thus impossible for a situation to exist here such as does in 
Britain where a Cabinet officer sits in Parliament. 

Nevertheless, John Marshall, who became Chief Justice of the Su- 
preme Court January 31, 1801, continued to act as Secretary of State 
until March 4 of that year. 

The Constitution, however, seems to contemplate a separation of 
powers involving certain qualifications: (1) The assignment of certain 
powers preponderantly and/or ultimately to one branch, e. g., legisla- 
tion can be enacted over the President’s veto; (2) cooperation between 
the branches, e. g., treatymaking power, certain appointments; (3) 
restrictions on the ability of one branch ultimately to control com- 
pletely another branch, e. g., restrictions on dual office holding (art. 1, 
sec. 6); the appointing power is exercised by the President subject to 
the advice and consent of the Senate and further subject to the vesting 
of the appointment of inferior officers in the courts of law or in the 
heads of departments by act of Congress (art. IT, sec. 2). 

The separation of powers involves cooperation between the legisla- 
tive, executive, and judicial branches. After all this is how our 
Government operates. This cooperation is shaped or influenced by 
an adjustment or accommodation of powers and actions between the 
branches. It is part of the genius of our system that conflict between 
the branches is usually symptomatic of some special unrest or grievance 
in the body politic. 

In the course of such contests between the branches probably no 
problem has been more frequently recurrent in our Government or 
more important to the safeguarding of democracy than that of access 
to information in the possession of departments and agencies of the 
Federal Government. Such information is not only vital to the 
panne directly but it is especially important to the Congress which 
egislates and explores the administration of Federal activities. 

There is guidance in the past as to the extent to which the Executive, 
the Congress, and the judiciary have taken a position in regard to the 
availability of Government information. There is also information 
on how far each branch has asserted its prerogatives. While there is 
indication that no test of ultimate authority has ever taken place 
between the branches, there is enough precedent to furnish a basis 
for drawing conclusions of law. It is, therefore, of value to summarize 

riefly developments as they have taken place in order to find where 
we stand today in regard to the right of the Congress to information 
in the possession of Government agencies." 


1 In making this review some light necessarily will be shed on the rights of members of the public 
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, THE FEDERAL STRUCTURE OUTSIDE THE CONGRESS AND THE 
JUDICIARY—THE RELATIONSHIP OF THE PRESIDENT AND THE 
INDEPENDENT REGULATORY AGENCIES 


The right of Congress to information from the Federa) departments 
snd agencies also involves the nature of the Federal departments and 
agencies. Are all Federal agencies executive agencies? To what ex- 
ent are they subject to the control of the President as the head of the 
executive branch? 

Alarge number of agencies have been created over the years. The 
Congress has created “executive departments and ‘independent 
agencies” in the exercise of its powers under the ‘necessary and 
proper” clause (art. I, sec. 8). From time to time agencies have been 
created by Executive order. In the course of this proliferation of 
agencies the so-called independent agencies, i. e., those outside the 
executive departments, have outnumbered the departments them- 
selves. ’ 

Terminology has grown along with the growth in the numbers of 
agencies. Terms have been used interchangeably thereby causing 
sme confusion as to their precise meanings. For example, the term 
“independent agency” has a number of meanings and such words as 
“hoard” or “‘commission” have been used in connection with dissimilar 
agencies. é 

In addition, the confusion over terms has clouded the fact that the 
nature of functions performed is determinative rather than the name 
ofany particular agency. Amidst this uncertainty as to nomenclature 
there has been a substantial usage of terms such as “quasi-legislative’’ 
and “quasi-judicial” to describe legislative and judicial functions 
respectively which have been vested by the Congress in various 
agencies of the Government. At times these functions have been 
vested in executive departments or subdivisions thereof. In more 
recent years a number of separate agencies have been created by 
Congress to perform legislative and judicial functions. Since such 
agencies have been created to regulate various parts of the economy 
they have come to be called ‘independent regulatory agencies.” 
Following this usage the terms “independent regulatory agency,” 
“quasi-legislative,” and “quasi-judicial” are used in this analysis as a 
matter of convenience. 

The Constitution itself does not classify agencies. It is concerned 
with powers and duties. Article II, section 1, states simply: 

The Executive Power shall be vested in a President of the United States of 
America. 

The structure of the Executive is not further defined. The Con- 
stitution does contemplate the creation of departments in the executive 
branch. Article IT, section 2, states that the President— 

** * may require the Opinion, in writing, of the principal Officer in each of the 
executive Departments * * * 

The same part of the Constitution permits the vesting of the ap- 
pointment power “‘* * * in the Heads of Departments.” But sig- 
nificantly enough the Constitution makes the President’s appointing 
power subject to the advice and consent of the Senate and provides 
that the Congress may, by law, vest the appointment of officers not 
specifically provided in the Constitution “* * * in the President 
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alone, in the Courts of Law or in the Heads of Departments,” Thus 
the Constitution gives the Congress authority in certain cages to 
specify and limit the appointing power. . 

Students of government have argued pro and con about the location 
of Federal agencies in the constitutional structure. One point of 
view would place all agencies in the executive branch except for a fey 
of direct service to the Congress, such as the General Account; 
Office and the Government Printing Office. The Executive Office of 
the President, through the Bureau of the Budget, represents this 
point of view. Others have argued to the contrary that certain 
agencies, particularly the regulatory agencies, exercise quasi-legislatiye 
and quasi-judicial powers and are outside the executive branch. This 
point of view has been fortified by the opinion of the Supreme Court 
in the Humphrey case.’ 

The opposite viewpoints as to the organizational location of the 
regulatory agencies and their functions both tend to deal with the 
substance of the issue in terms of mechanics. Professor Cushman 
has pointed out that it is unnecessary to locate the functions involved 
in one branch exclusively. His opinion is that the functions overlap 
all three. Professor Cushman appears to be closer to the heart of 
the matter than those who argue whether this or that agency is in 
the executive branch of the Government. The real point is whether 
Congress can vest certain functions by law and provide for their admin- 
istration partially or wholly exempted from the direct control and influence 
of the President. 'The answer, as summarized in the Humphrey case, 
would appear to be that Congress can do so. 

What has caused the partisans of the Chief Executive to be doc- 
trinaire about locating agencies in the executive branch is the broad 
language in the Humphrey case which is characterized by such 
passages as the following: 


* * * much less does it include an officer who occupies no place in the execu- 
tive department and who exercises no part of the executive power vested by the 
Constitution in the President. 

Such a body (the Federal Trade Commission) cannot in any proper sense be 
characterized as an arm or an eye of the Executive. 

* * * it does so in the discharge and effectuation of its quasi-legislative or 
quasi-judicial powers, or as an agency of the legislative or judicial departments 
of the Government. 

* * * Its coercive influence threatens the independence of a commission, 
which is not only wholly disconnected from the executive department, but which 
* * * was created by Congress * * * as an agency of the legislative and judicial 
departments. 


This language also has led to an approach claiming organizational 
independence from the Chief Executive. The dispute has obscured 
the significant part of the Humphrey opinion. The important holding 
of the Humphrey case is that in the case of a quasi-legislative or quasi- 
judicial function the Congress may, if it wishes, vest the function so 
as to insure its performance without direct control by the President. 
This is stated in the following sentence from the Humphrey opinion 
which has ofttimes been overlooked in the heat of the organizational 
argument: 

2 Rathbun v. U. S., 295 U. S. 602 (1935). 
’ Cushman, Robert E., The Independent Regulatory Commissions, Oxford University Press, 1941, 
a ch. VI, The Constitutional Status of the Independent Regulatory Commissions. See also 


rofessor Cushman’s earlier articles on the constitutional status of the independent regulatory commissions 
in Cornell Law Quarterly, vol. XXIV, at pp. 13 and 163. 
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The authority of Congress, in creating quasi-legislative or quasi-judicial agencies, 
require them to act in discharge of their duties independently of executive 
control cannot well be doubted * * * 


Students of government know that Congress may do this or may 
atrust the same type of functions to a cabinet officer. Professor 
Cushman refers repeatedly to the administration of the Packers and 
Stockyards Act by the Secretary of Agriculture as a case in point. 
But it should be noted that the function of the agency is determinative 
of its classification and control. In Federal Power Commission v. 
(olorado Interstate Gas Co. (350 U.S. 467, 472), the Supreme Court, 
for example, held that— 
the Federal Power Commission is an administrative agency the decisions of which 
involve those difficult problems of policy, accounting, economics, and special 
knowledge that go into public-utility ratemaking. 

Consequently the Court held that certain of the Commission’s deci- 
sions, being legislative, were not subject to judicial determination by 
the court of appeals. ; 

The Humphrey case has established the point that the Congress, if 
it chooses, can limit the President’s control over agencies exercising 
quasi-legislative or quasi-judicial functions by limiting his power of 
ramoval of commission or board members.* 

Congress itself has not been consistent or clear in regard to the 
rlationship of the independent regulatory commissions and the 
President on all matters. In some cases the Congress has not acted 
at all and the President has claimed authority. A good example of 
this is the clearance of agency reports and testimony on legislation 
by the Bureau of the Budget. The independent commissions are 
asked to clear their legislative reports with the Budget Bureau. In 
general they comply although at one time the Interstate Commerce 
Commission successfully defied the President.’ 

There are many statutes of governmentwide application where the 
Congress has used varying language and definitions to indicate whether 
or not the independent regulatory commissions are subject to Presi- 
dential control or direction. If the Congress is to make clear its 
intentions it needs to pay particular attention in writing laws to define 
the agencies to be covered by the law under consideration. 

As a result of nonuniform draftsmanship it is sometimes not evident 
whether Congress intended to place the independent regulatory agen- 
cies under Presidential supervision in regard to certain controls. The 
terminology used by the Congress to define “‘Federal agency” and its 
counterpart or companion words should be improved. The legal 
‘In only 1 case, that of the National Labor Relations Board, has the Congress imposed the requirement 
for notice and hearing in connection with a removal by the President. In other cases where limitations 
have been imposed, commission members are removable for cause, neglect of duty, or inefficiency. The 
question remains unanswered as to what would constitute a hearing or whether in any case disobeying a 
Presidential injunction would amount to neglect of duty, cause, or inefficiency. 

Without a specific restriction all officers appointed by the President can be removed by him by implica- 
tion from his power to appoint as well as from the grant of executive power in article II (Zr parte Hennen, 
13 Peters 230, (1839)); and no restriction may be imposed in the case of purely executive functions (Myers v. 
U. S., 272 U. 8. 52). Moreover, the fact that Congress authorizes removal for certain causes does not in 
itself restrict the power of the President to remove for other causes in the case of executive functions 
(Morgan v. Tennessee Valley Authority, 115 F, 2d 990; cert. denied by the Supreme Court on March 17, 
1941, 61 Sup. Ct. 806). 

For other cases dealing in part with the general problem of the constitutional status of quasi-legislative 
and quasi-judicial functions see Precision Castings Co. v. Boland, 13 F. Supp. 877, 884 (1936); Isbrandtsen- 
Moller Co. v. 14 F. Supp. 407, 412 (1936); C. & S. Airlines v. Waterman Corp., 333 U.S. 103, 108-109 (1948). 
Also see the 1950 reorganization plans which transferred certain functions to the chairmen of certain regu- 
latery commissions and which when coupled with the President’s authority to designate the chairman of 
some commissions, broadened the President’s authority over some of these agencies. 

5See Executive Order 8248, September 8, 1939 and Budget Circulars A-9 and A-19. See also the Presi- 


dency and Legislation: Growth of Central Clearance by Richard Neustadt in the American Politica] 
Science Review, vol. 48, September 1954. 











































































































































































































3008 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIEg 


situation, following the doctrine of the Humphrey case and ot 


: oe ee hers 
is that Congress may keep the quasi-legislative and quasi-judicig] 
functions independent or it may subject them to Presidential contro) 


Where it does not act the President may claim his authority and the 
independent regulatory agencies may comply or not depending oy 
whether they consider compliance a threat to their independence of 
action in the quasi-legislative or quasi-judicial field.* 

As regards availability of Government information the nature of the 
independent regulatory commission has not figured in court opinions 
except that, as indicated below, the courts have drawn no distinction 
between independent regulatory commissions and executive agencies 
holding that both operate on the basis of statutory authority. There. 
fore, in the field of information the relationship of the independent 
regulatory commission to the President is an untested one. 
Undoubtedly this is due to the fact that none of the commissions has 
yet found occasion to assert its independence of the President jp 
regard to control over information policies. To date the tests of action 
by independent regulatory agencies have involved their asserted right 
to withhold information and thus have coincided with the position of 
executive agencies.’ 

Judicial interpretation and precedent seem to indicate that neither 
the executive agencies nor the independent regulatory commissions 
have any inherent right to withhold information from the Congress, 
In this regard they are both in the same legal status. This will be 
discussed more fully in the following section. 


Ill. 






THE RIGHT OF THE CONGRESS TO INFORMATION FROM THE 
EXECUTIVE AND INDEPENDENT REGULATORY AGENCIES 


It should be stated at the outset that judicial precedents do not 
recognize any inherent right in any officer of the United States to with- 
hold testimony or documents either from the judiciary or from the 
Congress of the United States. In other words, the mere claim of 
privilege by any Government agency is not enough in itself to estab- 


6 Some instances of where Congress has given the President a measure of control may be useful. These 
controls are in addition to the power of appointing members of the commissions and also designating chair- 
men insomecases. Of greatest importance among the President’s controls over the independent regulatory 
agencies is the President’s control of the budget. Through this device the President can control the general 
course of agency activity without directing the disposition of any particular case. In the case of the Budget 
and Accounting Act the term “‘Department or establishment” is defined specifically to include “any in- 
dependent regulatory commission or board’’ (31 U. 8. C, 2). 

When it comes to control over apportionments of appropriations the definition of agency does not spe- 
cifically include the term “‘independent regulatory commission.” Consequently the reader of the statute 
is left to guess what was in the mind of the Congress. This is important because apportionments in the 
legislative branch, the judiciary, and the District of Columbia are under agency control as distinguished 
from Budget Bureau control which applies in the case of agencies in the executive branch (31 U. 8. C. 665 
as amended by sec. 1211 of Public Law 759, 81st Cong., 64 Stat. 765). 

The Federal Reports Act governs the collection of information from business enterprises. This is a vital 
step in the quasi-legislative process. Under the act, controls are vested in the Bureau of the Budget. The 
act defines the term “‘Federal agency” as applving to the ‘“‘executive branch” but the General Accounting 
Office and certain other agencies are specifically excluded (5 U. 8S. C. 139e). It requires a reading of the 
entire statute as well as of the legislative history to ascertain the intent of Congress. 

For instance, an amendment was adopted to exempt the Federal Reserve Board from the provisions of 
the act although not by name (Congressional Record vol. 88, pt. 7, pp. 9161-9163). Similarly the House 
insisted on an amendment to exclude the General Accounting Office. (See Congressional Record, vol. 8, 
pt. 7, p. 9435 for conference report.) 

Another interesting example is the authority of the President to cover positions into the classified civil 
service. This authority does include the independent regulatory commissions because it extends to “an 
executive department, independent establishment, or other agency of the Government” (5 U. 8. C. 6318). 

For other general Presidential managerial controls see 5 U. S. C. 662 as clarified by 5 U. 8. C. 902 (Classi- 
fication Act); 5 U. S. C. 851 (Veterans’ Preference Act); 5 U.S C. 1010 (Civil Service Commission authority 
over hearing examiners under the Administrative Procedure Act); 5 U. S. C. 30K (annual and sick leave); 
5 U.S. C. 73a and 5 U. 8. C. 73b—4 (travel ezpenses.) 5 U. 8. C. 116a (cash awards). 

’ See, for example, the citation of executive precedents by the Securities and Exchange Commission in its 
brief In the Matter of Appeal of Securities and Exchange Commission and William Timbers, 6th cireuit, No. 
12503, 1955, pp. 88 et seq. 
















ers, 
cial 
rol, 
the 
on 
2 of 


the 
Ons 
ion 
ies, 
Te. 
ent 


ier 





INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 3009 


lish any legal right of privilege. At the same time Congress has never 
exercised its ultimate sanctions to compel such testimony or produc- 
tion of documents. Nevertheless there is little or no doubt that 
Congress (@) may by legislation regulate the release of Government 
information and (6) may compel such release on its own by exercising 
its power of process for contempt of Congress directly and/or by pun- 
jshment under the criminal statute for contempt of Congress. 

The court decisions and precedents, which are almost exclusively 
cited as blanket authority for withholding information, should be 
carefully analyzed. 

Court opinions—The position of the public and the courts 


The first and most important fact is that court opinions upholding 
the right of Federal agencies to withhold information are (a) limited 
to withholding from non-Federal officials or from private citizens and 
(b) based on specific statutory authority authorizing such withholding. 
In none of the leading cases usually cited as precedent for executive 
authority was the Congress ever involved except as the source of 
legislative authority for the Federal agencies to withhold information 
from the public and the courts. 

The case which underlies most of the court opinions regarding 
withholding of information by Federal agencies is Boske v. Comingore 
(177 U. S. 459, 1900). In that case the Commonwealth of Kentucky 
was proceeding in a tax matter against a whisky producer. The 
Federal Government was not a party to the suit. The local collector 
of internal revenue refused to produce reports filed with him in bis 
official capacity by the defendant in the suit although the State 
wished to see those records. The local Federal official relied on 
regulations promulgated by the Commissioner of Internal Revenue 
and approved by the Secretary of the Treasury under Revised Statutes, 
section 161.° 

The Supreme Court held that the statute in question was a consti- 
tutional exercise of congressional power and that the regulation 
adopted by the Secretary of the Treasury pursuant to such statute 
was valid. The Court further held that the action of the subordinate 
employee in refusing to produce the document in question was a 
valid action reasonably premised on the statute and one which could 
not subject him to any penalty. 

The Court stated in part: 

* * * In determining whether the regulations promulgated by him (The 
Secretary of the Treasury) are consistent with law, we must apply the rule of 
decision which controls when an act of Congress is assailed as not being within 
the powers conferred upon it by the Constitution; that is to say, a regulation 
adopted under section 161 of the Revised Statutes should not be disregarded or 
annulled unless, in the judgment of the court, it is plainly and palpably inconsistent 
with law. Those who insist that such a regulation is invalid must make its inval- 
idity so manifest that the court has no choice except to held that the Secretary 
has exceeded his authority and employed means that are not at all appropriate 
to the end specified in the act of Congress * * * 

In Ex parte Sackett, 74 F. 2d 922 (1935) the Attorney General’s 
power to make rules concerning documents in his Department was 

* Revised Statutes, sec. 161 is the authority which figures most prominently in cases of withholding of 
information by executive agencies. It has been construed most liberally by the courts. The text of the 
law is now contained in 5 U. S. C. 22 and reads: 

“The head of each department is authorized to prescribe regulations, not inconsistent with law, for the 


government of his department, the conduct of its officers and clerks, the distribution and performance of 
its business, and the custody, use and preservation of the records, papers, and property appertaining to it.” 
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upheld. Again Revised Statutes, section 161 (5 U. S. C. 29 Was 
involved. ‘The court upheld the right of a special agent of the Depart. 
ment of Justice to refuse to produce the documents relying on the 
departmental regulations and on the specific instructions of the 
Attorney General. In this case, too, the suit was a private one—for 
damages under the antitrust laws—and the Federal Government Was 
not a party.® 

In these cases the basic ruling of the courts has been that a subordi- 
nate executive official may withhold information in a court proceedin 
where his action is taken pursuant to specific departmental regulation 
based upon valid action by a department head under authority 
granted by a Federal statute. 3 

As far as the executive agencies are concerned the latest opinion 
which is most frequently cited as ruling law in regard to the with. 
holding of information is Touhy v. Ragen, 340 U. S. 462 (1950). In 
this case the agent in charge of the Federal Bureau of Investigation at 
Chicago was served with a subpena duces tecum requiring him to 
produce certain records in a habeas corpus proceeding in the United 
States District Court for the Northern District of D[linois. Relying 
upon a regulation of the Attorney General pursuant to 5 U. S. GC. 29 
the agent declined to produce the records after having been placed on 
the witness stand. ‘Thereupon the judge found him guilty of contempt 
of court and sentenced him to be committed to the custody of the At- 
torney General or his authorized representative until he obeyed the 
order of the court or was discharged by due process of law. 

On appeal the court of appeals reversed the district court. The 
Supreme Court found it unnecessary to consider— 


* * * the ultimate reach of the authority of the Attorney General to refuse to 
produce at a court’s order the Government papers in his possession, for the case 
as we understand it raises no question as to the power of the Attorney General 
himself to make such a refusal. The Attorney General was not before the trial 
court. It is true that his subordinate, Mr. McSwain, acted in accordance with the 
Attorney General’s instructions and a Department order. But we limit our 
examination to what this record shows, to wit, a refusal by a subordinate of the 
Department of Justice to submit papers to the court in response to its subpena 
duces tecum on the ground that the subordinate is prohibited from making such 
submission by his superior through order No. 3229. The validity of the superior’s 
action is in issue only insofar as we must determine whether the Attorney General 
can validly withdraw from his subordinates the power to release Department 
papers. Nor are we here concerned with the effect of a refusal to produce ina 
prosecution by the United States or with the right of a custodian of Government 
papers to refuse to produce them on the ground that they are state secrets or that 
they would disclose the names of informants. 

* * * Department of Justice Order No. 3229, note 1, supra, was promulgated 
under the authority of 5 U. S. C. sec. 22. That statute appears in its present 
form in Revised Statutes 161, and consolidates several older statutes relating to 
individual departments. See, e. g., 16 Stat. 163. When one considers the 
variety of information contained in the files of any government department and 
the possibilities of harm from unrestricted disclosure in court, the usefulness, 
indeed the necessity, of centralizing determination as to whether subpoenas duces 
tecum will be willingly obeyed or challenged is obvious. Hence, it was appro- 
priate for the Attorney General, pursuant to the authority given him by 5 U.S. C. 
sec. 22, to prescribe regulations not inconsistent with law for “the custody, use 
and preservation of the records, papers, and property appertaining to” the 
Department of Justice, to promulgate Order 3229. 


* A related case is In re Lamberton, 124 Fed. 446 (W. D. Ark. 1903). Here again the validity of depart 
mental regulation under statutory authority was enough to uphold the action of a subordinate official in 
refusing to disclose information in a court proceeding. In this case there was involved information obvi 
ously traceable to the records which were subject to the departmental regulation. 
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Petitioner challenges the validity of the issue of the order under a legal doctrine 
which makes the head of a department rather than a court the head of a depart- 
ment rather than a court the determinator of the admissibility of evidence. In 
support of his argument that the Executive should not invade the Judicial sphere, 

titioner cites Wigmore, Evidence (3d ed.), sec. 2379, and Marbury v. Madison, 
} Cranch 137. But under this record we are concerned only with the validity of 
(rder No. 3229. The constitutionality of the Attorney General’s exercise of a de- 
terminative power as to whether or on what conditions or subject to what disadvantages 
to the Government he may refuse to produce government papers under his charge must 
await a factual situation that requires a ruling. We think Order No 3229 is con- 
sistent with law. This case is ruled by Boske v. Comingore, 177 U.S. 459. [Italics 


supplied.] 

So important did Justice Frankfurter consider the fact that the 
Court reserved judgment on what rights the Attorney General himself 
might have to claim privilege before the courts that he wrote a con- 
curring opinion which concluded as follows: 


* * * T wholly agree with what is now decided insofar as it finds that whether, 
when and how the Attorney General himself can be granted an immunity from the 
duty to disclose information contained in documents within his possession that 
are relevant to a judicial proceeding are matters not here for adjudication. There- 
fore, not one of these questions is impliedly affected by the very narrow ruling 
on which the present decision rests. Specifically, the decision and opinion in this 
ease cannot afford a basis for a future suggestion that the Attorney General 
ean forbid every subordinate who is capable of being served by process from 
producing relevant documents and later contest a requirement upon him to 
produce on the ground that procedurally he cannot be reached. In joining the 
Court’s opinion I assume the contrary—that the Attorney General can be reached 
by legal process. ; ; 

Though he may be so reached, what disclosures he may be compelled to make is 
another matter. It will of course be open to him to raise those issues of privilege 
from testimonial compulsion which the Court rightly holds are not before us now. 
But unless the Attorney General’s amenability to process is impliedly recognized 
we should candidly face the issue of the immunity pertaining to the information 
which is here sought. To hold now that the Attorney General is empowered to 
forbid his subordinates, though within a court’s jurisdiction, to produce documents 
and to hold later that the Attorney General himself cannot in any event be 
procedurally reached would be to apply a fox-hunting theory of justice that ought 
to make Bentham’s skeleton rattle. 

Touhy v. Ragen, therefore, again merely reiterated in more recent 
years the Boske v. Comingore opinion but with the important reserva- 
tion by the Court of its right to decide what privilege the Attorney 
General himself might claim as to withholding information under 
§ U.S. C. 22. 

In U. S. v. Reynolds (345 U. S. 1 (1952)) the Supreme Court has 
clarified somewhat its reservation of authority to determine the privi- 
leges claimed by the head of a department under 5 United States Code 
22. In the Reynolds case the claim of privilege to withhold secret 
information was formally filed by the Secretary of the Air Force. He 
did this during the proceedings before the district court. The claim 

. 7 . 7 5S . . 
of privilege by the Secretary of the Air Force was based generally on 
Revised Statutes, section 161 (5 U. S. C. 22). As the brief for the 
United States pointed out, pages 20 and 21, the Boske and Touh 
I , f , 

cases: 

** * both held that the regulation (under R. S. Sec. 161) provides a valid 
defense for inferior officer of Department governed by it against punishment for 
defiance of a court order directing disclosure. The question now to be considered 
is the question left open by Touhy v. Ragen (340 U. S. at 467, 470)—whether the 
department head who issues the regulation may personally decline to comply with 
an order directing disclosure. 
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In answering this question the Supreme Court refused to Pass on 


what it termed “broad propositions pressed upon us for decision» 
The Court stated: 


On behalf of the Government it has been urged that the Executive Department 
heads have power to withhold any documents in their custody from judicial} view 
if they deem it to be in the public interest. 


The Supreme Court footnoted this claim as follows: 


While claim of executive power to suppress documents is based more immed). 
ately upon R. 8. Sec. 161, the roots go much deeper. It is said that R. 8. See, 16) 
is only a legislative recognition of an inherent executive power which is protected 
in the constitutional system of separation of power. . 


The Court refused to consider this proposition holding that it had— 


* * * constitutional overtures which we find it unnecessary to pass upon, there 
being a narrower ground for a decision. 


The Court then proceeded to decide the question on the basis of the 
statutory authority under title 5, United States Code, section 22. But 
within this statutory authority the Court made it quite clear that the 
mere assertion of the privilege will not be accepted by the judiciary as 
conclusive. ; 

The Court stated: 


* * * Nevertheless, the principles which control the application of the 
privilege emerge quite clearly from the available precedents. The privilege 
belongs to the Government and must be asserted by it; it can neither be claimed 
nor waived by a private party. It is not to be lightly invoked. There must be 
a formal claim of privilege, lodged by the head of the department which has 
control over the matter, after actual personal consideration by that officer. The 
court itself must determine whether the circumstances are appropriate for the 
claim of privilege, and yet do so without forcing a disclosure of the very thing 
the privilege is designed to protect. The latter requirement is the only one which 
presents real difficulty. As to it, we find it helpful to draw upon judicial expe- 
rience in dealing with an analogous privilege, the privilege against self-incrimina- 
tion. 

The privilege against self-incrimination presented the courts with a similar 
sort of problem. Too much judicial inquiry into the claim of privilege would 
force disclosure of the thing the privilege was meant to protect, while a complete 
abandonment of judicial control would lead to intolerable abuses. Indeed, in 
the earlier stages of judicial experience with the problem, both extremes were 
advocated, some saying that the bare assertion by the witness must be taken as 
conclusive, and others saying that the witness should be required to reveal the 
matter behind his claim of privilege to the judge for verification. Neither 
extreme prevailed, and a sound formula of compromise was developed. This 
formula received authoritative expression in this country as early as the Burr 
trial. There are differences in phraseology, but in substance it is agreed that the 
court must be satisfied from all the evidence and circumstances, and “from the 
implications of the question, in the setting in which it is asked, that a responsive 
answer to the question or an explanation of why it cannot be answered might be 
dangerous because injurious disclosure could result.’”’ Hoffman v. United States, 
341 U. 8S. 479, 486-487 (1951). If the court is so satisfied, the claim of the 
privilege will be accepted without requiring further disclosure. 

Regardless of how it is articulated, some like formula of compromise must be 
applied here. Judicial control over the evidence in a case cannot be abdicated to the 
caprice of executive officers. Yet we will not go so far as to say that the court may 
automatically require a complete disclosure to the judge before the claim of privilege 
will be accepted in any case. It may be possible to satisfy the court, from all the 
circumstances of the case, that there is a reasonable danger that compulsion of the 
evidence will expose military matters which, in the interest of national security, should 
not be divulged. When this is the case, the occasion for the privilege is appropriate, 
and the court should not jeopardize the security which the privilege 1s meant to protect 
by insisting upon an examination of the evidence, even by the judge alone, in 

chambers. * * * [Italics supplied.] 
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The Reynolds case stands for the proposition that even under statu- 
tory authority expressly granted by the Congress, as in title 5, United 
states Code, section 22, the head of the department himself cannot 
invoke privilege to withhold documents in a conclusive manner. 
The courts still have the right and the duty to rule on the invoking 
of the privilege by the department head. And it is significant that 
the court specifically refused to adopt, although requested to do so, 
the theory of the existence of an “inherent executive power which is 
protected in the constitutional system of separation of power.” 

In the few cases in which independent regulatory agencies have 
come before the courts in similar circumstances, the courts have 
followed the same reasoning as has been applied to Executive De- 
partments. In the case of Universal Airline Ine. v. Eastern Airlines 
Inc. (188 Fed. 2d, 993 (1951)) the court of appeals specifically upheld 
the right of the courts to compel testimony from a Civil Aeronautics 
Board investigator despite his objections and despite the Board’s 
regulation precluding expert testimony by such investigator in civil 
actions pursuant to the Board’s interpretation of the Civil Aero- 
nautics Act. The court held that the expert’s testimony must be 
made available by deposition or in person where he is the sole source 
of evidence reasonably available to the parties. The court did up- 
hold the Civil Aeronautics Board’s construction of section 701 (e) 
of the Civil Aeronautics Act so as to sustain the Board’s contention 
that the court could not compel an agent of the Board to produce its 
documents or to testify as to their contents. But the court upheld 
the Board’s position because it found that under the circumstances 
such evidence would be hearsay and the particular section of the 
statute: 

** * reveals the intention to preserve the functions of court and jury uninflu- 
enced by the findings of the Board or investigators. 

The Universal Airline case, therefore, shows that as regards in- 
dependent regulatory agencies the courts hold as in the case of execu- 
tive agencies that there is no inherent right to withhold information 
or testimony. In fact, as the case shows, the courts must be able 
to compel testimony in order to carry out the judicial function and 
such testimony will be compelled over the agency’s objection where 
the testimony is the only reasonable available testimony. Similarly, 
asin the case of executive agencies, the Universal Airlines case upholds 
the right of an independent regulatory agency to withhold documents 
where the action is based on a specific statute and is not incompatible 
with the administration of the judicial function. 

The most recent important case regarding the right to withhold 
information involves another independent regulatory agency, the 
Securities and Exchange Commission. This case was decided on 
October 19, 1955, and is titled: “Appeal of Securities and Exchange 
Commission and William H. Timbers No. 12503, Sixth Cireuit,” (226 
Fed. 2nd 501). The Timbers case applies the doctrine of Zouhy vy. 
Ragen to a subordinate employee of an independent regulatory agency. 
ltupholds the right of an employee to withhold information pursuant 
loa valid regulation of the agency based on statute and pursuant to 
specific instructions based on statutory authority. In this case as in 
Touhy v. Ragen, a subordinate Federal official was held in contempt 
for refusing to produce in district court Federal documents sought in 
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private litigation. The brief for the SEC and Timbers highlights the 
only significant difference between the Touhy and Timbers cases (p 
68-69) in regard to the requirement for a tender of documents to the 
court. 


* * * We turn now to the matter of the tender made by appellant Timbe 

144 : : 7. TS, 
Unlike the department order and instructions involved in the Touhy Case 
Timbers was not required nor authorized by the Commission’s rules and instruc. 
tions to submit the documents in question to the Court “for determination as to 
(their) materiality to the case and whether in the best public interests the infop. 
mation should be disclosed”’ (340 U. S., at 464, n. 1). He was bound by Com- 
mission rules and instructions which forbade him to release the ducuments in 
question under any conditions whereby they might be made part of the public 
record. The most he was authorized to do, without contravening the Commis. 
sion’s rules, specific instructions, and formal Claim of Privilege, was to tender a 
questioned document to the Court so that the Court could ascertain whether, ip 
fact, the particular document was covered by the Commission’s claim of privilege 
and whether Timbers was actually following the Commission’s rules and instrye. 
tions. This he did, and this the District Judge flatly rejected. Judge Lederle, 
seemingly unconcerned with Timbers’ lack of authority from the Commission jp 
the matter, would not agree to any submission of documents except under cir. 
cumstances which would permit him to place in the public record anything he 
considered to be nonprivileged; and, as previously indicated, he repeatedly stated 
that nothing in the Commission’s files, in his view, would possibly be privileged, 
In brief, Timbers exhausted his authority in the matter. What occurred here wag 
similar to that which took place in the Touhy case where, as here, the district 
judge demanded production of the documents for all purposes, and where, as a 
result, the documents were not produced at all (340 U. S., 465-468). In fact, no 
tender at all was made by the witness in the Touhy case. (Italics supplied.] 

The court upheld the refusal of Timbers to make documents ayail- 
able withovt any limitation pursuant to the instructions of the Com- 
mission and pursuant to its regulations founded upon statutory author- 
ity in the Securities and Exchange Acts of 1933 and 1934 which author- 
ize the Commission to adopt such rules and regulations as may be 
necessary to carry out its statutory functions. The court stated: 

We find no logic in the argument of the attorneys for appellees that there is 
any material difference in principle here in view of the circumstances that in the 
Touhy and Boske cases the regulations involved were promulgated by heads of 
departments of Cabinet rank, while in the instant case the regulation was pro- 
mulgated by an important administrative agency created by act of Congress and 
invested by the act with rulemaking powers. 

Thus we see that executive agencies and independent regulatory 
commissions have had to base their claim of privilege to withhold 
information on statutory authority. We also find that in the case of 
both types of agencies the courts have recognized no inherent right to 
withhold information and, in fact, have reserved their right to rule on 
what may be withheld by the head of a department on his own 
personal claim of privilege even under statutory authority. The 
courts have also required testimony by a subordinate employee of an 
independent regulatory agency over the objections of his superiors. 

The cases definitely indicate that the source of power to withhold 
information in a Federal agency is the law enacted by the Congress. 
The cases also indicate that even with specific statutory authority 
the courts will refuse claims of privilege and will reject them when 
they find them incompatible with the judicial function of determina- 
tion of cases and controversies. Almost all of the cases involve 
subordinate employees and they hold that the action of a subordinate 
in refusing to give testimony or produce documents will be upheld if 
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hased on reasonal ble and valid regulations pursuant to statute issued 
by his supe riors 


Opinions of the Ueseeii General (not including the May 1954 memo- 
randum from Attorney General Brownell to President Eisenhower) 


Several opinions of the Attorneys General are cited as precedent or 

quthority for withholding information from congressional committees. 
A study of these opinions shows quite clearly that none of them cite 
any judicial authority for withholding information from congressional 
committees. In fact the older opinions which are usually cited are, 
like most of the court cases, concerned with the withholding of infor- 
mation in lawsuits not involving the Federal Government. 

(1) 15 Op. A. G. 878 (1877).—The Attorney General in this case 
rendered an opinion to the Secretary of the Treasury. A subpena 
duces tecum had been served on a United States attorney by a State 
court requiring him to appear as a witness in a private lawsuit and to 
bring with him all letters and telegrams received from the Commis- 
sioner of Internal Revenue relative to certain cases then pending in 
the United States court. The Attorney General advised that the 
United States attorney should appear in the State court in obedience 
to the subpena and object to the production of the papers called for 
on the ground that their production would be prejudicial to the public 
interest if such is the case. 

The Attorney General concluded that upon such objection being 
made the court would be governed by what the Attorney General 
considered the rule of law indicating that the production of such 
papers would not be compellable. 

It is important to note that the Attorney General limits his opinion 
to the production of Federal documents in a private lawsuit. He 
states: 

* * * Their exemption from being made instruments of evidence, in a suit 
between private parties, rests upon the principle that where the production of an 
official paper would be injurious to those interests, the general public interest 
must be considered paramount to the individual interest of a suitor in a court of 
justice * * *, 

It is also important to note the following statement by the Attorney 
General: 

* * * T am not able to cite any adjudged cases from our American reports in 
which the rule exempting official papers from being used in evidence has been 
applied, but I find it laid down in American treatises of authority on the law of 
evidence as one which is well established and which governs the courts in this 
country; and the English decisions to which I have referred as illustrative of the 
rule and its application are cited in those treatises with apparent approval * * *, 

(2) 20 Op. A. G. 557 (1893).—In this instance the Attorney General 
rendered an opinion to the President regarding the production of Civil 

“See U. S. v. Owlett, 15 Fed. Supp. 736 (1936), in which an injunction was granted to restrain a committee 
of the State senate in Pennsylvania from conducting an investigation into the Works Progress Adminis- 
tration. In this case the court stated: “The investigation by the respondents is an interference with the 
proper governmental function of the United States of America. The complete immunity of a Federal 
agency from State interference is well established. Tennessee v. Davis, 100 U. S. 257, 25 L. Ed. 648: Van 
Brocklin v. State of Tennessee, 117 U. S. 151, 6 8. Ct. 670, 29 L. Ed. 845; see, also, Dobbins v. Erie County, 
16 Pet. 435, 10 L. Ed. 1022: Buchanan v. Alerander, 4 How. 20, 11 L. Ed. 597: Flaherty v. Hanson. 215 U. 8. 
515, 30 S. Ct. 179, 54 L. Ed. 307. This principle of immunity from State control or interference applies to 
official papers and records of the United States of America, Boske v. Comingore, 177 U. 8. 459, 20 S. Ct. 701, 
44L. Ed. 846; Er parte Sackett (C. C. A.) 74 F. (2d) 922; 25 Op. Atty. Gen. 326: and prevents a State from 
obstructing or interfering with emp Noyres of the United States of America in the discharge of their official 
duties, whether or not there is any expressed statutory provision for immunity * * *.” 

See also the discussion of the issuance of a subpena duces tecum to President T homas Jefferson by Chief 
Justice Marshall in the Aaron Burr trial in the circuit court at Richmond, Va., in 1807 in: Herman Wolkin- 


son, Demands of Concressional Committees for Executive Papers, pt. IT, Federal Bar Journal, vol 10, 
Pp. 227 et seq. 
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Service Commission records in a private lawsuit. The Attorney 
General again premised his opinion on the balancing of the genera] 
public interest against that of private suitors. On that basis the 
Attorney General concluded: 


3. The application and examination papers or other records of the Civil-servieg 
examiners are therefore the official records or papers of the President or of the 
head of a Department. 

4. Being records and papers of the character described, their production cannot 
be compelled by the courts whenever the general public interest must be deemed 
paramount to the interests of private suitors. 

5. Whether such general public interest forbids the production of an Official 
record or paper in the courts and for the purposes of the administration of justice 
is a question not for the judge presiding at the trial in aid of which the record or 
paper is sought, but for the President or head of Department having the legal 
custody of such record or paper. 

And such question may be determined either as and when arising in each par. 
ticular case and upon its own peculiar facts and merits, or in advance, by general 
rules applicable to all records and papers, or by special rules applicable to special 
classes of records or papers. 


(3) 26 Op. A. G. 326 (1905).—In this case the Attorney Genera] 
advised the Secretary of Commerce and Labor with regard to a private 
law suit pending in the courts of New York concerning the status of 
the Secretary in response to the following questions: 

1. Is the Secretary of Commerce and Labor legally bound to obey a subpoena 
of a court to appear and testify? 

2. To what extent and upon what grounds may the Secretary decline to furnish 


official records of the Department, or copies thereof, or to give testimony in a 
cause pending in court? 

3. May the Secretary legally prohibit the chief of a bureau of the Department 
from producing in court official records, or certified copies thereof, in obedience 


to a subpoena duces tecum, and from making or certifying copies of such official 
records? 


Relying in great part on the opinion of the Supreme Court in 
Boske v. Comingore the Attorney General also discussed Revised 
Statutes, section 161, giving the heads of departments authority over 
the papers and records of their departments, and concluded that under 
this statute the head of the department could instruct his bureau chiefs 
in regard to the use of such records. 

The Attorney General in this opinion quotes at some length from 
the case of Boske v. Comingore and also from the Aaron Burr case in 
which Chief Justice Marshall sustained an application for a subpena 
duces tecum directed against the President. As far as the specific 
point of production of documents in the court is concerned, the Attor- 
ney General concluded that the express authority of a law of the 
United States would be required in order to compel the production of 
such documents. Specifically the questions raised were answered by 
the Attorney General as follows: 

In view of the foregoing, I have the honor to advise you, regarding your first 
question, that in the absence of specific authority on the subject, I am inclined to 
think that you are not legally bound to appear and testify in obedience to a sub- 
poena of a court. This question, however, does not actually arise upon the facts 
which you submit, and is therefore at present hypothetical. Yet it is to be re 
membered that Attorney General Lincoln saw fit to respond to a subpoena to 
testify as a witness by appearance in court for that purpose. I would suggest 
that in this instance, inasmuch as it is purposed to take the testimony by com- 
mission, and you are thus not required to appear in court, but before a referee or 
commissioner, an arrangement might readily be made which would better comport 
with the dignity of your office, as the head of an Executive Department of the 
Government, whereby such testimony as you should deem proper and advisable 
to give could be taken at the Department of Commerce and Labor. 
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js to your second question, I am of opinion that under the authorities cited 
above you may properly decline to furnish official records of the Department, or 
copies thereof, or to give testimony in a cause pending in court, whenever in your 
iydgment the production of such papers or the giving of such testimony might 


rove prejudicial for any reason to the Government or to the public interest. The 
records of your Department are executive documents acquired by the Government 
for the purpose of administering its own affairs; they are to a certain extent quasi 
wnfidential in their nature, and must therefore be classed as privileged communi- 
wtions whose production can not be compelled by a court without the express 
githority of a law of the United States. 

The Attorney General’s opinion in this case shows that the authority 
i withhold information is based on specific statutory authority and 
the production of such documents may be compelled by a court under 
guthority of a law of the United States. As for the conclusion of the 
Attorney General that the courts would be without power to enforce 
the process of subpena, there is no evidence to indicate that such is 
the case. 

. hia i 535 ia , 

(4) 40 Op. A. G. 45 (1941).—This opinion which is cited as authority 
for withholding information from the Congress does actually involve 
a request from a committee of Congress—the House Committee on 
Naval Affairs—for certain Federal Bureau of Investigation reports. 
The Attorney General addressed this opinion to the chairman of the 
House Committee on Naval Affairs and advised him that he did not 
ensider it in the public interest that investigative reports be made 
available to the Congress or the public. The Attorney General 
stated : 

It is the position of this Department, restated now with the approval of and at 
the direction of the President, that all investigative reports are confidential docu- 
ments of the executive department of the Government, to aid in the duty laid 
upon the President by the Constitution to “take care that the laws be faithfully 
executed,’ and that congressional or public access to them would not be in the 
public interest. 

Disclosure of the reports could not do otherwise than seriously prejudice law 
enforcement. Counsel for a defendant or prospective defendant, could have no 
greater help than to know how much or how little information the Government 
has, and what witnesses or sources of information it can rely upon. This is 
exactly what these reports are intended to contain. 

In taking this position the Attorney General stated that he was 
following conclusions reached by a long line of distinguished prede- 
cessors in the office of Attorney General. He proceeded to cite actions 
by previous Attorneys General. 

I e Attorney General stated the s predecessors y 

Then the Attorney General stated that his predecessors have 
followed eminent examples. In regard to this statement he cited 
refusals of Presidents to comply with requests from the Congress for 
particular documents. Then the Attorney General stated that the 
courts have upheld the discretion to withhold in the executive branch. 
lt is significant, however, that the Federal cases cited in the Attorney 
General’s opinion do not stand for the proposition. He stated: 

The courts have also held that the question whether the production of the 
papers would be against the public interest is one for the executive and not for 
the courts to determine. 


For example, two of the cases cited in support of this proposition 
are Boske v. Comingore and In re Lamberton. In both of these cases 
which are discussed above the issue revolved around the right of a 
subordinate Federal official to refuse to produce documents or infor- 
mation pursuant to a regulation by his department head which the 
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courts hold reasonable and valid under a specific st 
(Rev. Stat. sec. 161, 5 U. S. C. 22). 

These opinions of the Attorney General do not substantiate the 
broad claims of inherent executive privilege for which they are Claimed 
to stand. It is further interesting to note that the earliest opinions 
do not cite any judicial precedent. One of them specifically containg 
the statement that the Attorney General is unable to find any Amer. 

The 1905 opinion of the 


atute of Congress 


can judicial precedent on the subject. 
Attorney General recognizes the importance of the statutory authority 
granted by the Congress in Revised Statutes, section 161, and ¢op. 
cludes that in the absence of express statutory authority to the cop. 
trary the production of documents cannot be compelled by a court jp 
a private lawsuit. The 1941 Attorney General’s opinion brings jp 
an alleged judicial precedent upholding a so-called discretion in the 
executive branch. It is very important to note, however, that no 
Attorney General prior to 1941 found any precedent in Marbury y. 
Madison for the so-called discretion to withhold information, Jy 
fact the 1905 opinion of the Attorney General cites the case of Marbury 
v. Madison as a precedent ‘for the appearance in court as a witness of 
the head of an executive department.” 


Memorandum to the President from Attorney General Brownell, May 195) 


Some of the findings of the memorandum of Attorney General 
Brownell of May 1954 are accurate. Others are not. The major 
findings and/or conclusions are as follows: 

American history abounds in countless illustrations of the refusal, on occasion, 
by the President and heads of departments to furnish papers to Congress, or its 
committees, for reasons of public policy." 

Nor are the instances lacking where the aid of a court was sought in vain to 
obtain information or papers from a President and the heads of departments. 
Courts have uniformly held that the President and the heads of departments 
have an uncontrolled discretion to withhold the information and papers in the 
public interest; they will not interfere with the exercise of that discretion, and that 
Congress has not the power, as one of the three great branches of the Government to 
subject the executive branch to its will any more than the executive branch may impose 
its unrestrained will upon the Congress. [Italics supplied.] 


The first sentence of the paragraph immediately above is correct, 
but as the cases discussed above clearly show the statement applies 
to production of evidence in a court proceeding and even then the 
power to withhold was upheld on the basis of specific statutory 
authority vested in the agency head or agency heads. An examination 
of the cases indicates very clearly that the courts have carefully 
limited their holdings to the validity of the statutory authority and 
the administrative action which flows from it. Never have the courts 
upheld or recognized the existence of any so-called inherent authority 
or ‘uncontrolled discretion” in the executive to withhold information 


from the judiciary. Most important, none of the cases involve the 
Congress. 


On the other hand the executive branch as a general rule does present information to the Congress 
upon its request and Presidents have responded to cails for information from the Congress. For a discus- 
sion of these actions as precedents in part for the right of Congress to obtain information see Phillip R. 
Collins, The Power of Congressional Committees of Investigation to Obtain Information from the Execu- 
tive Branc): The Argument for the Legislative Branch in Georgetown Law Journal, vol. 39, p, 563 (1951). 
Particularly pertine it is Mr. Collins’ discussion of cass in which the President furnished information 
at the request of Congress in the case of the Ship New Jersey in 1896, and in the case of certain foreign 
affairs matters in 1813. Heads of departments have responded to requests for information from the Congress. 
Among the Cabinet members who have compli:d are the Secretary of State, Secretary of War, and the 
Attorney General. 
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The underlined part of the statement is merely an assertion by the 
Attorney General. It is at direct variance with the pertinent court 
mlings. In the Reynolds case the court specifically reserved its 
right to judge the reasonableness of a department head’s actions 
under the circumstances. This was also the holding of the court in 
the Universal Airline case. And the importance of this reservation 
was emphasized by Justice Frankfurter in his concurring opinion in 
Touhy v. Ragen. In the Reynolds case the court drew an analogy to 
the general problem of assertion of privilege against self-incrimination. 
The court concluded that a similar formula must be applied here and 
that the mere assertion of privilege is not enough. 


The broad scope of the authority of Congress to investigate and compel 
testimony 

While there is no legal right in the executive branch to withhold 
information except pursuant to the statutes enacted by the Congress, 
the investigatory power of the Congress is as broad as its legislative 
power. Judicial rulings on this subject are clear. And the courts 
have also held that Congress has authority to compel testimony and 
the production of documents through use of its contempt power 
directly or through citation for contempt under statute making con- 
tempt of Congress a crime against the United States (Rev. Stat., sec. 
102, 2 U. S. C. 192). 

In McGrain v. Daugherty (273 U.S. 135, 1927) the Supreme Court 
specifically considered the inherent power of Congress to compel 
testimony before a committee or at the bar of either House by service 
of process. Daugherty had been subpenaed to appear before a 
Senate committee. He was personally served and he refused to 
appear. After his refusal the Senate adopted a resolution reciting 
these facts and resolving that the President of the Senate command 
the Sergeant at Arms or his Deputy to take Daugherty into custody; 
to bring him before the bar of the Senate to answer such questions 
pertinent to the matter under inquiry as the Senate may order the 
President of the Senate to propound; and to keep Daugherty in cus- 
tody to await the further order of the Senate. Daugherty was re- 
leased on a writ of habeas corpus by the Federal district court in 
Cincinnati. The Supreme Court reversed the action of the Federal 
district court. The Court stated: 

* * * We have given the case earnest and prolonged consideration because 
the principal questions involved are of unusual importance and delicacy. They 
are (a2) whether the Senate—or the House of Representatives, both being on the 
same plane in this regard—has power, through its own process, to compel a 
private individual to appear before it or one of its committees and give testimony 
needed to enable it efficiently to exercise a legislative function belonging to it 
under the Constitution, and (b) whether it sufficiently appears that the process 
was being employed in this instance to obtain testimony for that purpose. 


After a lengthy consideration of history and precedent the Court 
concluded: 


* * * We are of opinion that the power of inquiry—with process to enforce 
it—is an essential and appropriate auxiliary to the legislative function. It was 
80 regarded_ and employed in American legislatures before the Constitution was 
framed and ratified. Both Houses of Congress took this view of it early in their 
history—the House of Representatives with the approving votes of Mr. Madison 
and other Members whose service in the Convention which framed the Constitu- 
tion gives special significance to their action—and both Houses have employed 
the power accordingly up to the present time. The acts of 1798 and 1857, judged 
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by their comprehensive terms, were intended to recognize the existence 0! 
power in both Houses and to enable them to employ it ‘more effectual 
before. So, when their practice in the matter is appraised accordin 

circumstances in which it was begun and to those in which it has been continued 
it falls nothing short of a practical construction, long continued, of the constitu. 
tional provisions respecting their powers. and therefore should be taken as fixing 
the meaning of those provisions, if otherwise doubtful. P 

* * * We are further of opinion that the provisions are not of doubtful meanin 

but, as was held by this Court in the cases we have reviewed, are intended toe 
effectively exercised, and therefore to carry with them such auxiliary powers as 
are necessary and appropriate to that end. While the power to exact information 
in aid of the legislative function was not involved in those cases, the rule of inter- 
pretation applied there is applicable here. A legislative body cannot legislate 
wisely or effectively in the absence of information respecting the conditions whieh 
the legislation is intended to affect or change; and where the legislative body does 
not itself possess the requisite information—which not infrequently is true— 
recourse must be had to others who do possess it. Experience has taught that 
mere requests for such information often are unavailing, and also that information 
which is volunteered is not always accurate or complete; so some means of com- 
pulsion are essential to obtain what is needed. All this was true before and when 
the Constitution was framed and adopted. In that period the power of inquiry— 
with enforcing process—was regarded and employed as a necessary and appro- 
priate attribute of the power to legislate—indeed, was treated as inhering in jt, 
Thus there is ample warrant for thinking, as we do, that the constitutional pro- 
visions which commit the legislative function to the two Houses are intended to 


include this attribute to the end that the function may be effectively 
exercised. * * * 


¢ f this 
ly” than 
& to the 


Regarding the legislative purpose of the inquiry the Court stated: 


* * * We come now to the question whether it sufficiently appears that the 
purpose for which the witness’ testimony was sought was to obtain information 
in aid of legislative function. The court below answered the question in the 
negative and put its decision largely on this ground, as is shown by the following 
excerpts from its opinion * * *, 5 


* * * * * * * 


* * * We are of opinion that the court’s ruling on this question was wrong, 
and that it sufficiently appears, when the proceedings are rightly interpreted, 
that the object of the investigation and of the effort to secure the witness’ 
testimony was to obtain information for legislative purposes. 

It is quite true that the resolution directing the investigation does not in terms 
avow that it is intended to be in aid of legislation; but it does show that the sub- 
ject to be investigated was the administration of the Department of Justice— 
whether its functions were being properly discharged or were being neglected or 
misdirected, and particularly whether the Attorney General and his assistants 
were performing or neglecting their duties in respect of the institution and prosecu- 
tion of proceedings to punish crimes and enforce appropriate remedies against 
the wrongdoers—specific instances of alleged neglect being recited. Plainly the 
subject was one on which legislation could be had and would be materially aided 
by the information which the investigation was calculated to elicit. This becomes 
manifest when it is reflected that the functions of the Department of Justice, the 
powers and duties of the Attorney General and the duties of his assistants, are 
all subject to regulation by congressional legislation, and that the Department is 
maintained and its activities are carried on under such appropriations as in the 
judgment of Congress are needed from year to year. 

The only legitimate object the Senate could have in ordering the investigation 
was to aid it in legislating; and we think the subject matter was such that the 
presumption should be indulged that this was the real object. An express avowal 
of the subject would have been better; but in the view of the particular subject 
matter was not indispensable * * *,12 


In an earlier case, Jn re Chapman (166 U.S. 661 (1897)) the Supreme 
Court considered the question of whether a criminal proceeding for 


12 The Court also considered the question of whether the case had become moot because of the expiration 
of the Congress in which the Senate committee had been appointed. The resolution ordering the investiga- 
tion had limited the committee’s authority to the particular Congress, but apparently was changed by 4 
later resolution authorizing the committee to sit at such times or places as it might deem advisable. The 
Court held that the Senate was a continuing body and that the case had not become moot. 
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entempt of Congress under Revised Statutes sections 102 and 104 
ould be maintained. Sections 102, 103, and 104 and section 859 of 
the Revised Statutes were derived from an act of January 24, 1857, 
antitled, “An act more effectually to enforce the attendance of wit- 
nesses on the summons of either House of Congress, and to compel 
them to discover testimony.”’ The petitioner challenged the constitu- 
tionality of the statutory provisions after having refused to answer 
questions propounded to him by a special Senate committee and after 
having been convicted under the aforesaid statutory provisions for 
contempt of Congress. 

The Supreme Court held that the questions propounded to the wit- 
ness were pertinent to the subject matter of the inquiry and that the 
matter was in the range of the constitutional powers of the Senate. 
As to the question of whether the Senate had exceeded its authority in 
the particular inquiry, the Court stated: 

We cannot assume on this record that the action of the Senate was without a 
legitimate object, and so encroach upon the province of that body. Indeed, we 
think it affirmatively appears that the Senate was acting within its right, and it 
was certainly not necessary that the resolutions should declare in advance what 
the Senate meditated doing when the investigation was concluded. 

The Court also considered two objections to the law. First, it was 
contended that the law was an unconstitutional delegation to the 
courts of the exclusive jurisdiction and power of the Houses of Con- 
gress to punish for contempt. A second contention, in the pose of a 
dilemma, was that if the law left in each House the power to punish 
contempt then the law would be invalid because of double jeopardy 
which would be contrary to the fifth amendment. 

As to the first contention, the Court stated: 

** * because Congress, by the act of 1857, sought to aid each of the Houses in 
the discharge of its constitutional functions, it does not follow that any delegation 


of the power in each to punish for contempt was involved; and the statute is not 
open to objection on that account. 


The Court also rejected the plea of double jeopardy as follows: 


Nevertheless, although the power to punish for contempt still remains in each 
House, we must decline to decide that this law is invalid because it provides that 
contumacy in a witness called to testify in a matter properly under consideration 
by either House, and deliberately refusing to answer questions pertinent thereto, 
shall be a misdemeanor against the United States, who are interested that the 
authority of neither of their departments, nor of any branch thereof, shall be 
defied and set at naught. It is improbable that in any case cumulative penalties 
would be imposed, whether by way of punishment merely, or of eliciting the 
answers desired, but it is quite clear that the contumacious witness is not subjected 
to jeopardy twice for the same offense, since the same act may be an offence 
against one jurisdiction and also an offence against another; and indictable statu- 
tory offences may be punished as such, while the offenders may likewise be sub- 
jected to punishment for the same acts as comtempts, the two being diverso intuitu 
and capable of standing together. 


In the case of Fields v. United States (164 Fed. 2d 97 (1947)) there 
was considered the meaning of the word “willful” in connection with 
refusals to testify or give evidence under the 1857 statute now con- 
tained in title 2 United States Code, section 192. In this case Fields 
was convicted of failing to produce papers required by a select com- 
mittee of the House of Representatives. The evidence of the existence 
of the papers in question was indicated by a memorandum presented 
0 the committee by Fields himself. Nevertheless, in response to 
repeated requests from the committee and in answer to a subpena 





3022 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 


duces tecum Fields insisted in stating that he had given the COMMitteg 
all that he had in the way of papers which did not include the dogy. 
ments in issue. 

In appealing his conviction Fields contended that the won 
“willful” had a meaning including an evil or bad purpose when used 
in a criminal statute. The court rejected this contention and stated 
that a statute must be construed bearing the objective in mip 
thereby precluding an interpretation that would defeat the statutes 
very purpose. The court stated: 


A legislative committee of inquiry vested with power to summon witnegem 
and compel the production of records and papers is an institution rivaling toog 
legislative institutions in the antiquity of its origin. One of the earliest instaness 
of the exercise of this power is found in Sir Francis Goodwin’s case in | 
wherein authority was delegated to a parliamentary committee to summon par. 
ticular witnesses and to require the production of records. Prior to the 
tion of our Constitution colonial assemblies frequently assumed authority to 
punish for contempt any person who refused to appear in answer to a summons 
or who failed to disclose information required for the effective administration of 
government. After the Constitution was adopted Congress assumed this power, 
In 1792 it appointed an investigating committee “to call for such persons, papers 
and records, as may be necessary to assist their inquiries.’’ From that date to 
1929 Congress authorized over 300 investigations to assist the performance of its 
several functions. Since that time Congress has made abundant use of investi. 
gating committees, a natural consequence of the expanding scope of legislative 
concern with administration. 

Such a brief reference to the historical background of congressional] investi- 
gating committees is sufficient to support the premise that Congress was only 
implementing a conceded power when it enacted the statute providing punish- 
ment for contempt of such committees. The statute only serves to supplement 
the contempt power implied to the Houses of Congress, the enforcement of which, 
prior to the enactment of the statute, involved a procedure which was cumber- 
some and troublesome. Its objective was to facilitate the gathering of informa- 
tion deemed pertinent to the purpose of an investigating committee. 

The apparent objective of the statute involved here would be largely defeated 
if, as appellanet contends, a person could appear before a congressional investi- 
gating committee and by professing willingness to comply with its requests for 
information escape the penalty for subsequent default. 


In United States v. Bryan (72 F. Supp. 58 (1947)) the defendants 
had moved for dismissal of the indictments under title 2 United 
States Code, section 192, for failure to produce documents subpenaed 
by the House Committee on Un-American Activities and for con- 
spiracy to violate title 2, United States Code, section 192. On one 
ground urged by the defendant, that is, that the persons summoned 
before a committee may be uncertain as to the committee’s jurisdic- 
tion, the court stated that a person who thinks a resolution creating 
an investigating committee is invalid makes the challenge at his own 
risk. The court stated: 


It is argued, however, that a person who is directed to appear or produce 
documents before the committee may be at sea in endeavoring to determine 
whether the committee is acting within its jurisdiction. It must be borne in 
mind, however, that the statute (U. 8S. C. A., title 2, sec. 192) which punishes 
failure to comply with a subpena or to answer questions is definite and makes a 
willful default a misdemeanor. A person who declines to comply with a direc 
tion of the committee on the basis of a claim that the resolution creating it i 
invalid, or that the committee is exceeding its jurisdiction, acts at his peril. The 
provisions of an investigating resolution are not drawn primarily for the benefit 
of a witness, but are framed for the guidance of the committee. There are many 
situations in which a person assumes a risk in determining whether what he 
intends to do constitutes a crime. This is true, for example, in respect to viola- 
tions of the antitrust laws, because what constitutes an illegal restraint of trade 
is frequently a debatable matter. 
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Moreover the court went on to point out that the exact scope of an 
igvestigation cannot be charted in advance. The court quoted the 
Supreme Court on this point in McGrain v. Daugherty as well as 
inte Chapman. ‘The Court stated: 


No doubt many an act of Congress may be found in which general terminology 
is intentionally or unintentionally employed. This is true of the present resolu- 
jim, The committee is directed to investigate un-American and subversive 
ytivities. The exact scope of an investigation cannot always be charted and 
pounded in advance with the precision of a survey. In conducting a research, 
yi inquiry, or an investigation, some discretion must be left to those to whom 
ihe task is entrusted, if the objective is to be attained. If we analyze the words 
igp-American’’ and ‘‘subversive,’’ and there are some activities which everyone will 

ee are un-American and subversive, and there are others which everyone will 
jace in the opposite group. Between the two extremes, no doubt, there will be 
gme gradations in respect to which persons may well differ. There may well 
ie differences of opinion as to the exact application or meaning of these terms, or 
«to whether some particular activity falls in one class or another. This cir- 
qmstance does not deprive the Congress of the power to investigate un-American 
od subversive activities, and for the purposes of carrying out its duties to vest 
inthe investigating committee the discretion to make a preliminary determination 
sto what activities are comprised within these two terms.% 


Thus the courts have held that Congress has the power to compel 
testimony both by process directly against the person to bring him 
before the bar of either House and/or by criminal punishment for 
contempt under Revised Statutes, section 102. In addition, the 
eurts have held that the legislative power of inquiry is as broad as 
the legislative power granted to Congress under the Constitution. 
Alegislative purpose will in fact be presumed and the scope of the 
lgislative inquiry cannot be restricted by the same limitations 
imposed on a judicial inquiry. For in fact one of the purposes of a 
lgislative inquiry is an exploration of the facts and alternatives 
involved in any situation. 

In the leading article making the argument for an alleged right of 
the executive to withhold information from the Congress by Wolkinson 


i There are several other leading opinions indicating the broad scope of the investigative powers of the 


ommittees of Congress. In United States v. Dennis (72 F. Supp. 417 (1947) the Court held that the power 
investigate cannot be judged by whether any legislation has or will emanate from a particular committee 
m this point the Court stated 

"That no proposed legislation is pending or may result therefrom, is of no concern. The fact, if such be 
theease, that no legislation has emanated from the committee in no wise affects its validity (Townsend v. 
United States, 68 App. 223, 95 F. 2d 352; certiorari denied, 303 U.S. 664; 58 Sup. Ct. 830, 82 L. Ed 1121). 
Kmight well be that as the result of such investigation or inquiry Congress would be so advised as to pre- 
vat enactment of detrimental legislation. On occasions Congress desires to look into the advisability of 
proposed amendments to theConstitution. Totakethis vital step certainlyrequires adequate investigation 


» possible field within which the Congress could legislate with reference to the 
] s vested in other committees. The defendant is not in a position to complain of this. 

re, the resolution in question specifically provides that the committee shall report to the Con- 
f 1ay well be that, on presentation, such report would be referred to another committee, or to several 
wmmittees, for consideration and possible action.” 

In United States v. Josephson (165 F. 2d 82 (1947)) the Court restated the proposition that a legislative 
porpose will be presurned in a legislative investigation. The Court refused to decide in advance whether 
icongressional investigation may have exposure as its principal goal stating: 

“* * Tt is sufficient to say that the authorizing statute contains the declaration of Congress that the in- 
frmation sought is for a legislative purpose and that fact is thus established for us * * *’’ (p. 89). 

In Townsend v. United States (95 F. 2d, 352 (1938)) the Court stated the breadth of the power of legislative 
nquiry and distinguished it from judicial inquiry as follows: 

“A legislative inquiry may be as broad, as searching and as exhaustive as is necessary to make effective 
the constitutional powers of Congress (McGrain v. Daugherty, 273 U. S. 135; 47 Sup. Ct. 319; 71 L. Ed. 580; 


i 


HA.L.R.1). A judicial inquiry relates to a case and the evidence to be admissible must be measured by 
ihenarrow limits of the pleadings. A legislative inquiry anticipates all possible cases which may arise there- 
mder and the evidence admissible must be responsive to the scope of the inquiry, which generally is very 
teed. Many a witness in a judicial inquiry has, no doubt, been embarrassed and irritated by questions 
vhiech to him seemed incompetent, irrelevant, immaterial, and impertinent. But that is not a matter for 
iWitness finally to decide. Because a witness could not understand the purpose of cross-examination, he 
vould not be justified in leaving acourtroom. The orderly processes of judicial determination do not permit 
We exercise of such discretion by a witness. The orderly processes of legislative inquiry require that the 
tmmittee shall determine such questions for itself. Within the realm of legislative discretion, the exercise 
good taste and good judgment in the examination of witnesses must be entrusted to those who have been 
‘sted with authority to conduct such investigations.” 
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there is some discussion of the precedent afforded by the cage wid ys 
George F. Seward in 1878-79. The discussion by Wolkinso ad 
- Z n Centers be i 
largely about House Report 141 of the 45th Congress, 3d Session Wi 
Wolkinson quotes segments of this report as precedents upholding tthe 
the right of the Executive to refuse to furnish information to th. th ¢ 
Congress. 2 
A fuller consideration of all of the facts in the Seward case, includin a 
the two other House reports in the 45th Congress, shows that ther hi ¢ 
is ample precedent to the contrary in the Seward case, that is, th e 
under congressional power Seward was amenable to punishment fo * 
contempt pursuant to the 1857 statute (Revised Statutes, see, 102): Soe 
that Seward could be and was brought before the bar of the House stitut 
for his refusal to answer questions; and that his final exculpation tendi 
through the report of the House Judiciary Committee came becaug T 
it upheld his right to plead the fifth amendment because of the | of f 
criminal nature of the acts being investigated combined with the fact impe 
that he had been recommended for impeachment by the House pres 
Committee on Expenditures in the State Department. Uni 
George F. Seward had been consul-general in Shanghai, and at the | are 
time of the investigation was United States Minister to China. The mix 
House Committee on Expenditures in the State Department proceeded | thet 
to investigate the affairs of the consulate at Shanghai during Seward’s | The 
incumbency of that office. In brief, it was alleged that while consul. him 
Seward had used his office to extract illegal money payments and had | ++ 
also collected Government fees which he had loaned out at high inter- | case 
est rates, pocketing the interest for his own benefit. When brought The 
before the House committee, Seward refused to answer any questions; | « y 
refused to take any oath; and refused to produce any of his books bal 
pursuant to a subpena duces tecum which was issued February 19, Sas 
1879. ‘Through his counsel he said the books were no longer his but c 
were books belonging to the United States and he also claimed the r 
protection of the fifth amendment to the Constitution against self- * 
incrimination. the 
The committee summarized Seward’s refusal to be sworn or produce | By 
the books, and citing Revised Statutes 102, 103, 104, and 859, stated: | boo 
Unless this statute is in conflict with the Constitution, it covers the case and is pul 
conclusive of the questions. Mr. Seward is a person (italicized) ; has been served « 
with a subpoena, and has refused to take the oath required by law; and this on 
carries with it a refusal to answer any pertinent and proper question. * * * of 
(House Rept. 117, 45th Congress, 3d sess., p. 11.) bef 
The report of the House Committee on Expenditures in the State | 
Department therefore clearly indicates that in 1879 this committee | gh 
specifically considered a United States Minister, George F. Seward, | yp 
as being subject to punishment for contempt of Congress under the pr 
1857 statute now contained in 2 United States Code 192. wl 
The committee then went on to discuss the pleading of the fifth | 
amendment and rejected the idea that it was intended to cover a Ci 
investigation before a congressional committee. In any event, the te 
committee concluded that those conducting the inquiry should deter- 
mine the question of claim of privilege. The committee recommended C 
to the House that the Sergeant at Arms bring Mr. Seward before the te 
bar of the House to show cause why he should not be punished for A 
contempt. tl 


14 The article is cited in footnote 10, supra 
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In a subsequent report of March 3, 1879 (H. Rept. 134, 45th Cong., 
3q sess.) the committee recommended to the House that Mr. Seward 
he impeached of high crimes and misdemeanors while in office. 

When Mr. Seward came before the House, in answer to the questions 
ofthe Speaker he set up practically the same claim that he made before 
the committee. The matter was referred by the House to the Judi- 
dary Committee as to whether the cause shown by Seward was a 
gifficient answer. ‘The report of the Judiciary Committee summarized 
his claim before the Committee on Expenditures. 

+ * * Seward appeared in obedience to the subpena but declined to be sworn 
as a Witness in a case where crime was alleged against him and where articles of 
impeachment might be found against him claiming, through his counsel, his con- 
situtional privilege of not being obliged to produce evidence in a criminal case 
tending to criminate himself. 

The Judiciary Committee concluded that in making an investigation 
of facts charged against an officer of the United States looking to 
impeachment, the House acts as the grand inquest of the Nation to 

resent the officer for trial before the highest court, the Senate of the 
United States. Therefore, the committee said if Seward’s books 
are private books kept for his personal use, or private books inter- 
mixed with his private transactions he cannot be compelled to produce 
them in view of the criminal nature of the proceedings against him. 
The committee said that this would be so even if he had possessed 
himself of public records which contain evidence: 

** * to accuse him of crime in such a contestation (which makes a criminal 
ane) * * *. 

The committee stated that in the circumstances a subpena duces tecum 
isnot aremedy of the Government against Seward, but if the Congress 
believes that these are public books a subpena duces tecum should be 
issued to the highest executive officer having charge, custody and 
control of such public records. The Judiciary Committee concluded: 

Therefore, your committee report to the House that, in their opinion, George 
F. Seward has shown sufficient cause why he should not be sworn as a witness in 
the investigation of charges looking to his impeachment by the Committee on 
Expenditures in the State Department, and why he should not produce the 
books, whether they are private books solely, or, for the reason above stated, are 
public books, in which criminatory matter may be contained; and therefore 
recommend the adoption of the following resolution: 

“Resolved, That under the facts and circumstances reported from the Committee 
on Expenditures in the State Department, George F. Seward was not in contempt 
of the authority of this House in refusing to be sworn as a witness or produce 
before said committee the books mentioned in the subpena duces tecum.”’ 

It can thus be seen that the Seward case does contain precedent to 
show that a United States officer may be punished for contempt 
under Revised Statutes 102. On the other hand it also stands for the 
proposition that where the nature of the charges are criminal and 
where they have been combined with action looking toward impeach- 

ment, the individual officer may plead the fifth amendment and the 
Congress may not compel testimony by means of a subpena duces 
tecum. 

In the case of Marshall v. Gordon (243 U.S. 521 (1917)) the Supreme 
Court considered the power of the Congress to deal directly with con- 
tempt in the case of a Federal official. Marshall, while United States 
Attorney for the southern district of New York, addressed a letter to 
the chairman of a subcommittee of a House Judiciary Committee and 
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gave to the press a copy of that letter. The letter was such ag 
arouse the indignation of the Judiciary Committee and that of the 
House generally. 

The Judiciary Committee reported the matter to the House and a 
select committee was appointed to consider the subject. The Distrig 
Attorney was called before the committee and reasserted the cha 
made in the letter. The select committee made a report to the 
stating that the letter published by Marshall— 

* * * is as a whole and in several of the separate sentences, defamatory gy, 
insulting and tends to bring the House into public contempt and ridicule * ¢ « 
The House adopted the report of the select committee and had 
Marshall arrested on a formal warrant for arrest by the Sergeant a 
Arms. ‘The case came to the Supreme Court upon the refusal of the 
court below to grant Marshall a writ of habeas corpus. The Supreme 
Court reversed the action of the court below and directed the discharge 
of Marshall from custody. 

In doing so, however, the Court dealt extensively with the right of 
Congress to proceed directly for contempt. The Court rejected the 
idea that the Congress could inflict punishment upon Marshall for the 
type of contempt he had committed as a matter of legislative power, 
The Court pointed out that in the United States the Congress does not 
exercise a combination of judicial and legislative powers such as are 
blended in the Parliament of England because of its peculiar history, 
The Court reviewed the problem of congressional authority to deal 
with contempt and concluded that it had a broad authority to do so in 
order to preserve its legislative power. The Court stated: 


House 


* * * The legislative history of the exertion of the implied power to deal with 
contempt by the Senate or House of Representatives when viewed comprehensively 
from the beginning points to the distinction upon which the power rests and sus 
tains the limitations inhering in it which we have stated. The principal instances 
are mentioned in the margin and they all except 2 or 3 deal with either physical 
obstruction of the legislative body in the discharge of its duties, or physical assault 
upon its Members for action taken or words spoken in the body, or obstruction 
of its officers in the performance of their official duties, or the prevention of 
Members from attending so that their duties might be performed, or finally with 
contumacy in refusing to obey orders to produce documents or give testimony 
which there was a right to compel. In the 2 or 3 instances not embraced in the 
classes we think it plainly appears that for the moment the distinction was over- 
looked which existed between the legislative power to make criminal every form 
of act which can constitute a contempt to be punished according to the orderly 
process of law and the accessory implied power to deal with particular acts as 
contempts outside of the ordinary process of law because of the effeet such par- 
ticular acts may have in preventing the exercise of legislative authority. And 
in the debates which ensued when the various cases were under consideration it 
would seem that the difference between the legislative and the judicial power was 
also sometimes forgotten, that is to say, the legislative right to exercise discretion 
was confounded with the want of judicial power to interfere with the legislative 
discretion when lawfully exerted. But these considerations are accidental and 
do not change the concrete result manifested by considering the subject from the 
beginning. ‘Thus we have been able to discover no single instance where in the 
exertion of the power to compel testimony restraint was ever made to extend 
beyond the time when the witness should signify his willingness to testify,the 

enalty or punishment for the refusal remaining controlled by the general criminal 
aw. So again we have been able to discover no instance, except the 2 or 3 above 
referred to, where acts of physical interference were treated as within the implied 
power unless they possessed the obstructive or preventive characteristics which 
we have stated, or any case where any restraint was imposed after it became mani- 
fest that there was no room for a legislative judgment as to the virtual continuance 
of the wrongful interference which was the subject of consideration. And this 
latter statement causes us to say, referring to Kielley v. Carson, supra, that where 
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particular act because of its interference with the right of self-preservation comes 
within the jurisdiction of the House to deal with directly under its implied power 
to preserve its functions and therefore without resort to judicial proceedings under 
the general criminal law, we are of opinion that authority does not cease to exist 
use the act complained of had been committed when the authority was 
gerted, for to so hold would be to admit the authority and at the same time to 
it. On the contrary, when an act is of such a character as to subject it to be 
t with as a contempt under the implied authority, we are of opinion that 
irisdiction is acquired by Congress to act on the subject and therefore there 
necessarily results from this power the right to determine in the use of legitimate 
and fair discretion how far from the nature and character of the act there is neces- 
sity for repression to prevent immediate recurrence, that is to say, t he continued 
existence of the interference or obstruction to the exercise of the legislative power. 
And of course in such case as in every other, unless there be manifest an absolute 
disregard of discretion and a mere exertion of arbitrary power coming within the 
rach of constitutional limitations, the exercise of the authority is not subject to 
judicial interference * * *” 


The Court also stated that as expressly pointed out in Anderson v. 
Dunn (6 Wheat. 204), the power when applied to subjects which 
justify its exercise is limited to imprisonment and such imprisonment 
may not be extended beyond the session of the body in which the 
contempt occurred.” 


IV. CONCLUSIONS OF LAW 


1. Refusals by the President and heads of departments to furnish 
information to the Congress are not constitutional law. They repre- 
gnt a mere naked claim of privilege. The judiciary has never 
specifically ruled on the direct problem involved in a refusal by 
Federal agencies to furnish information to the Congress. 

2. As far as access to information is concerned the courts have not 
distinguished basically between executive agencies and quasi-legisla- 
tive or quasi-judicial agencies. Both appear to stand in the same 
status. 

3. Judicial precedent shows that even the President has been held 
to be subject to the power of subpena of the courts. While this is so, 
it may be that the only recourse against the President himself is 
impeachment if be fails to comply with a subpena of either the courts 
or the Congress. 

4. Any possible presidential immunity from the enforcement of 
legal process does not extend to the heads of departments and other 
Federal agencies. Judicial opinions have never recognized any 
inherent right in the heads of Federal agencies to withhold informa- 
tion from the courts. The courts have stated that even where the 


In addition to the judicial precedent cited the Congress itself has given definite indications that it has 
the authority to deal directly with executive officials other than by proceedings for impeachment. See 
the diseussion in the article by Phillip R. Collins cited above concerning the series of debates in the Senate 
in March 1886, with regard to the refusal of the Attorney General to furnish certain papers to the Senate 
Judiciary Committee. Of particular importance is the rejection by the Senate of an amendment to four 
resolutions condemning the action of the Attorney General. The amendment which was defeated would 
have disclaimed the right or power of the Senate to punish the Attorney General by imprisonment or other- 
wise than by impeachment. 

See also the history of House Joint Resolution 342 adopted by the House of Representatives on May 13, 
1M8, but not acted upon by the Senate. This resolution would have required the furnishing of information 
by the executive agencies to the Congress when requested by a majority of votes of the members of any 
@mmittee of Congress. In this case one House of the Congress went so far as to adopt a resolution which 
provided a specific procedure for obtaining information from the executive branch. 

House Joint Resolution 342 was intended to clarify the right of all committees of Congress to obtain in- 
formation from Federal agencies. In this connection it is important to note the following provisions of law 
enacted in 1928 for the Committee on Expenditures in the Executive Departments, (now the Committee 
on Gevernment Operations) and contained in title 5, United States Code, section 105a: “Every executive 
department and independent establishment of the Government shall, upon request of the Committee on 
Expenditures in the Executive Departments of the House of Representatives, or of any 7 members thereof, 
@ upon request of the Committee on Expenditures in the Executive Departments of the Senate, or any 5 
Members thereof, furnish any information requested of it relating to any matter within the jurisdiction of 
said committee’? (May 29, 1928, ch. 901, No. 2, 45 Stat. 996) 
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head of the department or agency bases his action on statutopy 
authority the courts will judge the reasonableness of the action jj 
the same light as any other claim of privilege. The courts have held 
that the mere claim of privilege is not enough. 

5. There is no inherent right on the part of heads of departments 
or other Federal agencies to withhold information from the Con 
any more than they have a right to withhold information from the 
judiciary. Judicial precedent shows that Congress may use the 
power of contempt directly against Federal officials. Congressional 
precedent shows that Federal officials are subject to the use of the 
subpena power under Revised Statutes, section 102. In view of the 
fact that Congress has used its power of contempt directly against 
Federal official and the right has been upheld by the Supreme Cour; 
and the Court has also recognized the right of Congress to punish 
for contempt under a criminal statute such as Revised Statutes 
section 102, there is little question that Congress may also haye 
Federal officials prosecuted under Revised Statutes, section 102 for 
refusal to comply with a request for information. 

If a Federal official is convicted for contempt under Revised Stat. 
utes, section 102, then the President’s power of pardon would up- 
doubtedly operate since conviction under Revised Statutes, section 102 
is an offense against the United States which is pardonable. 

If Congress exercises its power of contempt directly against a Federal 
official he may be imprisoned until he complies with the request from 
Congress but his imprisonment may not extend beyond the session 
of the Congress in which the contempt was committed. In event of 
the exercise of the legislative power of contempt the only recourse to 
the judiciary is in cases clearly outside the authority of Congress, 
Similarly there would be no power in the President to pardon since 
this is not an offense against the United States within the meaning of 
the constitutional power of pardon. 

6. Judicial precedent recognizes the power of Congress to grant 
control over official Government information to the heads of Federal 
agencies. 

The general “‘housekeeping”’ statute, Revised Statutes, section 161 
(5 U.S. C. 22), has been made into an information statute in the ab- 
sence of specific and comprehensive legislation on the subject by the 
Congress. The growth of law concerning the release of information 
which has been based on this statute and several other noninformation 
statutes indicates a need for direct congressional consideration of in- 
formation legislation. If Congress intended Revised Statutes, section 
161, to be a housekeeping statute it should clarify its intent. On the 
other hand if the intent was to have this statute cover the field of 
information then there is a need for Congress to make this clear and 
to make the term of the statute adequate to present-day needs. 

If Congress can grant control over public records and documents 
by statute it follows that it can also regulate the release of such 
information and, in fact, require the release of such information by 
the heads of agencies upon terms and conditions prescribed by the 
Congress. This would be an exercise of the authority of the Congress: 

To make all Laws which shall be necessary and proper for carrying into execution 
the foregoing Powers, and all other Powers vested by this Constitution in the 


Government of the United States, or in any Department or Officer thereof (art I, 
sec. 8). 
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